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In the Supreme Court of Appeals held at the Court-Library 
Building in the City of Richmond on Thursday the 29th day 
of November, 1951. 
WALLACE DANNER, Plaintiff in error, 
against 
JOHN J. CUNNINGHAM, Defendant in error. 
From the Circuit Court of the City of Norfolk 
Upon the petition of Wallace Danner a writ of error is 
awarded him to a judgment rendered by the Circuit Court of the 
city of Norfolk on the 16th day of August, 1951, in a certain 
notice of motion for judgment then therein depending, wherein 
John J. Cunningham was plaintiff and the said petitioner was 
defendant, upon the petitioner, or some one for him, entering 
into bond with sufficient security before the clerk of the said 
circuit court in the penalty of three hundred dollars, with 
condition as the law directs. 
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Supreme Court of Appeals of Virginia 
RECORD 
NOTICE OF APPEAL AND 
ASSIGNMENT OF ERRORS 
NOTICE OF APPEAL 
Now comes the defendant Wallace Danner and gives notice 
that he intends to appeal the final judgment entered by the 
Circuit Court of the City of Norfolk, Virginia, on the 16th day 
of August 1951 in the above styled action, whereby said court,· 
overruling all motions of this defendant rendered judgment 
against him. -
ASSIGNMENT OF ERRORS 
(1) The court erred in overruling the motion of this de-
fendant to strike the plaintiff's evidence at the cqnclusion of 
the plaintiff's evidence. 
(2) The court erred in overruling the motion of this de-
fendant to strike the plaintiff's evidence at the conclusion of 
all evidence. 
(3) The court erred in granting any Instructions offered 
by the plaintiff. 
( 4) The court erred in granting Instructions numbered 
P-1 and P-5 offered by the plaintiff. 
(5) . The court erred in overruling the defendant's motion 
to set aside the verdict of the jury. 
(6) The court erred in entering judgment for the 
page 2 ~ plaintiff upon the jury verdict. 
(7) The court erred in refusing to enter judgment 
for the defendant. 
WALLACE DANNER 
By: LEIGH D. WILLIAMS 
Counsel 
~ ..... - ..,. ;I). .. ; ,, .'! .I ~ .. /· .,;: ! . _; ,-~t':\, ~f1 . 
Wallace Danner v. John. J. Cunningham 
William Love 
LEIGH D. WILLIAMS 
Williams, Cocke & Tunstall 
322 Citizens Bank Building 
Norfolk, 10, Virginia 
* * * * 
page 22 ~ JUDGMENT 
p.d. 
* 
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This day came again the parties, by counsel, and the motion 
heretofore made herein having been fully heard in term time-
came on this day to be determined by the Court in vacation. 
Whereupon it is considered by the Court that said motion be 
overruled, to which action of the Court said defendant, by 
counsel, duly excepts. And it is further considered by the 
Court that said plaintiff recover agains~ said defendant the 
sum of Twenty Three Thousand ($23,000.00) Dollars, with legal 
interest thereon from the 11th day of May, in the year, 1951, 
till paid, together with his costs about his suit in this behalf 
expended, to which action of the Court said defendant, by 
counsel, duly excepts. 
And said defendant having indicated his intention of apply-
ing to the Supreme Court of Appeals of Virginia for a writ of 
error and supersedeas to the foregoing judgment, it is ordered 
that execution upon said judgment be suspended for the period 
of eighty-one (81) days from the date hereof, upon said de-
fendant, or some one for him entering into and acknowledging 
a proper suspending bond before the Clerk of this Court in 
the penal sum of Twenty Five Thousand ($25,000.00) Dollars, 
with surety to be approved by said Clerk and with condition 
according to law. 
* * * 
CLYD H. JACOB, 
Judge. 
* * 
WILLIAM LOVE, called as a witness on behalf of the plaintiff, 
having been first duly sworn, testified as follows: 
page 15 ~ Q Do you know Wallace Danner, the defendant in 
this case? 
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A I have seen him once, yes, sir. 
Q You say you have seen Mr. Danner once? 
A Yes, sir. 
Q Where did you see him? 
A At his home. 
Q When did you see him? 
A The night after Mr. Cunningham got run over that 
morning. 
Q I want you to talk launder than that. On the night 
after Mr. Cunningham was hurt that morning? 
A Yes, sir. 
Q Do you know where he lives? 
A I don't know his address. He lives out in Norview. 
Q Norview? 
A Yes, sir. 
Q Who went with you? 
A Mrs. Cunningham. 
Q In whose car were you? 
A In my own. 
Q And you saw Mr. Danner? 
page 16 ~ A Yes, sir. 
Q Did you talk to Mr. Danner? 
A No, sir. I just spoke to Mr. Danner, myself. 
Q Did Mr. Danner say anything in your presence? . 
A Yes, sir. · 
Q And who was there besides you? Mrs. Cunningham? 
A Mrs. Cunningham and myself. 
Q What, if anything, did Mr. Danner say that night in your 
presence? 
A Mrs. Cunningham asked Mr. Danner what happened; 
did he have any brakes. He said that his brakes were good. 
Mr. Danner asked Mrs. Cunningham what did she want him 
to do about it, and she asked him why he run over her husband. 
He said he didn't know; that he was driving along and happened 
to look up and see him. 
Q He didn't know, he was driving along and happened to 
took up and see him? 
A Yes, sir. 
* • * * 
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GERTRUDE E. CUNNINGHAM, called as a witness on behalf 
of the plaintiff, having been first duly sworn, testified as 
follows: 
* * * * * 
Q And you are the wife of John J. Cunningham, the 
page 17 ~ plaintiff in this case? 
A Yes, sir. 
Q Mrs. Cunningham, have you ever seen Mr. Danner? 
A Yes, sir. 
Q Where did you see Mr. Danner? 
page 18 ~ A At his home. 
Q When? 
A On the night of the accident, December 6, 1950. 
Q Did you talk with him? 
A Yes, sir. 
Q What, if anything, did he tell you? 
A Well, I asked him what had happened; if he was the 
man that had run over Mr. Cunningham that morning. He 
said he was. I said, "What was the matter with your brakes?" 
Mr. Williams: 
I object to anything that this lady may have said. That 
can only be let in by way of declaration against interest. 
The Court: 
Objection sustained as to that. 
By Mr. Shapero: 
Q What did Mr. Danner say to you in your presence, 
if anything? 
A He wanted to know what I wanted him to do. I said, 
"All I want to know - · " 
Mr. Williams: 
I object to that. 
The Court: 
Just say what he said in your presence. 
By Mr. Shapero: 
Q What did he say? Mr. Danner said what? 
A He asked me what I wanted him to do. 
page 19 ~ Q And then what? 
' \.., i; J • I •. ___.-:•~ 
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A And I said ......... 
Mr. Williams: 
Wait a minute. 
The Court: 
Don't say what you said. 
A He said, ·"I just happened to look up and see him." 
* * * * 
JOHN J. CUNNINGHAM, the plaintiff, having been first duly 
sworn, testified as follows: 
* * * * * 
page 22 ~ By Mr. Shapero: 
Q Now, Mr. Cunningham, for whom were you work-
ing on that particular day - that is, December 6, 1950? 
A I was working on that particular day for Mr. George 
Keyes, Atlas Painters and Contractors. 
Q Mr. Cunningham, I wish you would state to this jury 
just exactly what you did on the morning that you were injured. 
We have established where you live. Now tell us, if you can, 
just where you went, what you did, and what happened to 
you. 
page 23 ~ A Yes, sir, I will do that. 
Q Let me ask you something. 
Mr. Shapero: 
I don't know how we ~re going to do this, your Honor, but 
it is very material that I get him down here. We can place 
a chair here. · 
By Mr. Shapero: 
Q Mr. Cunningham, I am going to show you a plat that 
has been introduced in evidence, showing the intersection of 
Corprew Avenue and Park Avenue, in the City of Norfolk, and 
the surrounding territory and area. 
A Yes, sir. 
Q On that particular morning was it daylight, dark, or 
what was it? 
A It was daylight. It was 6: 40, according to my clock, 
when I left the house. · 
Q Where were you going to work? 
I • ·.\ I ·,~. 
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A I was going to Smith-Douglas at Portlock to work. 
Q How were you going to get there? 
7 
A Well, I planned on taking the bus there to South Nor-
folk at that time, sir, and then from there we had agreed the 
day before that a man was going to pick us up in a truck. 
Mr. Williams: 
I object to that. 
The Court: 
Objection sustained. 
Mr. Williams: 
As immaterial. 
page 24 ~ By Mr. Shapero: 
Q What time were you supposed to get to work? 
A Eight o'clock we were supposed to be on the job work-
ing. 
Q We will call this line, that I have got my finger on, 
as the south side. 
A That would be the side that the laundry is on? 
Q No. 
Mr. Williams: 
Wait a minute, Mr Shapero. I don't mind the witness 
testifying, but I object to your telling him what is wrong and 
what is right. 
The Court: 
Don't you think he can describe it better with reference 
to this board here? 
Mr. Shapero: 
No, I don't think so. 
The Court: 
All right, any way you want it. 
By Mr. Shapero: 
Q Show us with you finger which side of 'the street you 
wajked up on that day. 
A I come out of my house here. I walked up to the other 
side of the telephone pole. I established that route 'When I 
1 . ~ I 
....... 
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first moved out there, and I never got off of it. Then I cut 
over on the side of the laundry. · 
Q Stop right there. You cut over 6n the side of the 
laundry? 
A Yes, sir. 
page 25 ~ Q What side of the street is this? Here is north. 
A That would be the south side of Corprew Avenue. 
Q You got on the south side of Corprew Avenue? 
A Yes, sir. 
Q Then where did you go? 
A I walked up here as usual, right up to this corner here, 
see? 
Q All right. What did you do? 
Mr. Williams: 
The corner of what? 
By Mr. Shapero: 
Q The corner of what? 
A Park Avenue. 
Mr. Shapero: 
Mr. Williams, do you mind my telling him which corner 
that is? 
Mr. Williams: 
I would think he would know if he lived there, Mr. Shapero. 
Mr. Shapero: 
That is all I want to know. It just takes time. 
By Mr. Shapero: 
Q Put your finger where you were standing. 
A Well, I was standing right at the curb, right there at 
Park Avenue, right around the corner from Corprew. 
Q You came up on the south side? 
A Yes, sir. 
page 26 ~ Q What did you do? 
A Well, I looked to see how the traffic was coming, 
see. 
Q What did you see? 
A Well, I saw a car about a block down here, coming 
north, and I saw another car about there, see. 
Q Wait a minute now. About here (indicating)? 
• ••. -· ' • I,, : ....... <t- ' ·.• .1 \ ' ' , ... 
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A Yes, sir. 
Q Whose car was this that you say was coming here? 
A Since then I found out it was Mr. Danner's car. 
9 
Q How far approximately was Mr. Danner's car from the 
intersection of Corprew and Park Avenue when you first saw it? 
A Approximately it was about 300 feet or so. 
Q Was it south or north of Shipp Avenue? 
A It was a little bit south, if I remember right; maybe a 
car length. 
Q This is north now. 
A Yes, sir, that is north. 
Q Then what did you do? 
A Well, then I continued my journey across the street. 
Q Go ahead and tell what you did do. You started to 
cross the street. What did you do? 
A I looked - I walked to the center of the street 
page 27 ~ and then stopped. 
Q Wait a minute now. The center of the street? 
A Yes, sir. 
Q Can you handle your hand enough to draw where you 
walked to? 
A Yes, sir. 
Q You came that way? 
A Yes, sir. 
Q Then what did you do? 
A Well, I looked north again and saw he was coming. The 
bus I was· going to get was behind Mr. Danner. That is the 
bus I planned on boarding to go to work. . 
Q The bus you were going to get was behind Mr. Danner? 
A , That is right. 
Q North of him? 
A North of him, yes, sir. 
Q Where at that time was the car that was going north? 
A That car, by the time I got to the south - I mean to 
the middle of the street - that car had already pulled up 
there and went on behind me; around behind me. 
Q And he did not hit you? 
A Oh, no, sir. 
Q He went on? 
iL'\ ' .:.. .. ! ~ .,. .... l• 
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A He went on about his business. 
page 28 } Q When you got half way across - I have got my 
pencil on the point where you have drawn an X -
how far was the Danner car from you then? 
A Well, according to my observation - a right quick ob-
servation - I should judge it was about four car lengths to the 
north of me. 
Q Do you know about how long a car is? 
A Well, yes. Approximately it might be 20 feet. 
Q And then 4 times that is approximately how· much? 
A Well, that would be 80 feet. 
Q All right. How fast was Mr. Danner's car coming then? 
A Well, it did not seem that it was coming very ·fast. I 
could not tell exactly the speed, but he wasn't coming fast, 
to my knowledge and observation. 
Q All right. And what did you do? 
A Then I started to continue my journey on across to the 
other curb. 
Q Let us pick it up from there. How far did you go? 
A Well, I went within about 5 feet of the other curb, I 
recollect quite clearly. 
Q Did you ever look at the Danner car again? 
A Yes, sir. 
Q When did you look at it? 
page 29 ~ A I looked at the Danner car -
Mr. Williams: 
Y:ou~ Honor, I object to leading. 
The Court: 
Objection sustained. 
By Mr. Shapero: 
Q We will pick you up at the center. Now tell me what 
happened after that. 
A I looked at that Danner car then. 
Q And he was about 80 feet from you? 
A Yes, sir. 
~ Q Then what did you do? 
'I 
..__ 
A I continued on my journey. 
Q How far did you go? 
Jf •_ . f 1"": ,t II 
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A Well, I got within about 4 or 5 feet of the curb, I 
imagine. 
Q All right. What did you do, if anything? 
A Well, I seen that Mr. Danner's car was coming. I 
figured he was going to stop for me to go across there, to 
continue my journey on, but instead of that he evidently come 
on. 
Q And then what happened? 
A Well, I didn't know what happened then. He just struck 
me, and I didn't know anything for three or four weeks, after 
I come out of the hospital. I could not remember anything. 
. Q After you left this center point, how far had you 
page 30 ~ gone approximately when you saw the Danner car 
again? 
Mr. Williams: 
4 or 5 feet, he said. 
1A I went probably 10 feet, or such a matter as that; maybe 
a little better. 
By Mr. Shapero: 
Q When you got 10 feet more, what did you do if any-
thing? 
A What is that? 
Q When you got 10 feet past this intersection, what did 
you do? 
Mr. Williams: 
10 feet past what? 
By Mr. Shapero: 
Q When you got 10 feet past the center -
Mr. Williams: 
Mr. Shapero, would you take your pencil off the paper? 
A Well, I quickened my step a little bit. 
The Court: 
Counsel can give the pencil to the witness and let the witness 
handle it. 
Mr. Shapero: 
Do you object to putting my -finger where he placed the X? 
Supreme Court of Appeals of Virginia 
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The Court: 
· You should not touch it. 
By Mr. Shapero: 
Q You see the X there? 
A Yes, sir. 
Q How far had you gotten from that X when you 
page 31 ~ next saw the Danner car? 
Mr. Williams: 
He never said that he saw it again. He said he was standing 
in the middle of the street and saw it 80 feet away. 
By M~. Shapero: 
Q· You tell us what you saw. 
A I saw that the Danner car was still coming. 
Q Where were you then? 
A Well, I was beyo,nd this 10 foot mark; maybe 5 or '6 
feet, ot maybe a little better, from the curb at that ·time . 
. Q All right. You looked and what did you see.? 
A Well, I saw Mr. Danner's car was still coming, and he 
evidently wasn't going to stop for me, so I tried to get on, see. 
Q And then what happened? 
A Well, then he hit· me. 
Q And you woke up three weeks later? 
A I woke up three weeks later in the hospital, so the 
doctor said. I don't remember anything. 
Q Was there anything in the street that would obstruct 
your view? Was· there anything there parked at all? 
A No, sir. No, there wasn't anything right there that I 
·saw. 
page 32 ~ Q You looked, didn't you? 
A Yes. 
Q And you say that nothing was there? 
A No, sir. There was nothing on that side of the street; 
only the car that hit me, and the bus, that I could see. 
Q And the bus was 'behind the Danner car? 
A That is right. 
Q Is that the bus that you were going to take? 
A That is the bus I planned on boarding; yes, sir. 
Q Mr. Danner, is -there any traffic light, or traffic officer 
at that intersection - I mean, Mr. Cunningham? 
A No, sir, -there wasn't any there . 
• . - •. • -~ -: J ~ 
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Q There is no traffic light? 
A No traffic light. 
Q Or traffic officer at that intersection? 
A No, sir. 
* * * * 
page 37 ~ By Mr. Shapero: 
* 
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Q Mr. Cunningham, I am going to show you a 
picture that has been introduced in evidence. The Court has 
marked it "Plaintiff's Exhibit 4," which is the intersection of 
Corprew Avenue and Park Avenue. I will ask you to mark 
on this, if you can, where were you standing when you came 
up to the intersection. You just stated that you stopped before 
going across. Mark where you were standing, if you will. 
A Around about right there it happened - right there 
(indicating) . 
Q That was where you were standing? 
A Yes, sir. 
Mr. Shapero: 
Can I make that deep or not? He just hasn't got the power 
in his hand, I don't think. 
The Court: 
You can if he first ·puts the mark there. 
Mr. Shapero: 
Let's stick it right through here. Let the record show that 
that point has been pierced by a pencil point and marked -
The Court: 
Let him make the next mark. 
Mr. Shapero: 
I am, but I am going to mark it to show what it is. We 
will call that "Point A." 
By Mr. Shapero: 
Q Now I want you to show on this where you went, 
page 38 ~ as best you can. Where did you go from there? 
Mr. Williams: 
Your Honor, we have been over this once. Why should 
I 
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we have to go over it the second time? Is it because it does 
not suit Mr. Shapero? 
Mr. Shapero: 
I never was more satisfied with anything in my life, but 
I just want the jury to get a visual picture of ~t. 
The Court: 
He has described in detail for the jury that he stepped off 
and went to the center of the street, and the car that struck 
him was four car lengths away, or 80 feet; that he then tried to 
make the ·rest of the distance and got within 5 feet of the curb, 
and was hit. Now, that is in the record. I don't know how 
you can make it more emphatic than that by additional testi-
mony. 
* * * 
page 45 ~ By Mr. Williams: 
Q Now, Mr. Cunningham, as I understand, this 
street - Park Avenue - is 47 feet wide? 
A Yes, sir. 
Q About that? 
A Yes, sir. 
Q I understand that when you first saw this automobile 
you were standing on the southeast -
A Southeast corner. 
Q The southeast corner of Cor.prew and Park Avenue? 
A Correct, sir. 
Q That you looked at that time and saw an automobile 
coming from your left, which would be going in a northerly 
direction? 
A Going to the north, yes, sir. 
Q And you figured that was about 200 feet away? 
A I imagine so. 
Q At that time you also looked to your right, while you 
were standing there in a place of safety? 
A Yes, sir. 
page 46 ~ Q And you saw this automobile a little south of 
Shipp Avenue? 
A That is correct, sir. 
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Q Now how far south of Shipp Avenue would you say 
it was? 
A Well, it was possibly, maybe, 20 feet - almost down 
to the corner. 
Q Almost down to the corner? 
A Yes, sir. 
Q And that car was coming in a southerly direction? 
A That is right. 
Q Now then you crossed over in front of the car that 
was going in a northerly direction? 
A Yes, sir. 
Q And stopped in the center of the st~eet? 
A That is correct, yes, sir. 
Q And then you looked and saw the automobile which 
was coming in a southerly direction, while standing there? 
A Yes, sir. 
Q At a point which you figured was four car lengths, or 
approximately 80 feet? 
A That is right. 
Q Now that car, from the time you moved 23 feet, had 
traveled 120 feet? 
Mr. Shapero: 
Wait a minute. That is a mathematical conclusion. 
page 47 ~ He can't testify to that. He doesn't know how fast 
your man was going. 
Mr. Williams: 
I didn't say anything about how fast he was going. 
Mr. Shapero: 
He can tell you what he saw, but he is not prepared to tell 
you in feet. He did not measure it. You know that the 
question is not proper. 
Mr. Williams: 
I would not have asked it if I thought it was improper. 
Mr. Shapero: 
I object to it. 
The Court: 
Objection overruled. He has already said that when he 
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was ,at the reenter of the street, he looked to the right, and 
the car was approaching at a distance of 80 feet, or four car 
lengths, to 'his ·right, \from a ·northerly , direction 1going south. 
Then Mr. Williams asked him -
Mr. Williams: 
And he said it was 200 . feet away when he saw it on the 
sidewalk. 
Mr. Shapero: 
He said 300 feet. 
Mr. Williams: 
The distance 'from 'Shipp :A. venue, accord~g to . your :map, 
if you will look at it, to Corprew Street is 213 'feet. 
Mr. Shapero: 
Mr. Williams, let me interrupt you, sir. 
Mr. ·wmiams: 
I would rather for you not to. 
page 48 ~ ·Mr. Shapero: 
I am going to object. You have the .map :-here. Get 
him to show you where it was when he first saw it. It is 
much better. 
The Court: 
He has already said it was about 20 .. feet ;north of Shipp. 
Mr. Williams: 
South. of. Shipp. 
Mr. Shapero: 
Heisaid. 20 feet. north of. Shipp .Avenue. 
Mr. William'S: 
He said a little south of Shipp Avenue. 
Mr. Shapero: 
You 'leer him . to -'.say '·'south'." 
Mr. Williams: .) 
He said it on direct, and he said it again on .cross. 
The Court: 
Ask .him ·again. 
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Mr. Williams: 
Well, the record will show. 
Mr. Shapero: 
Ask him again. 
By Mr. Williams: 
17 
Q Mr. Cunningham, isn't it a fact that you testified that 
when you were standing on this corner, which is the southeast 
corner of Corprew and Park Avenue, the automobile you saw 
.at that time was a little south of Shipp Avenue? 
Mr. Shapero: 
Which automobile? 
Mr. Williams: 
The automobile which he saw. 
By Mr. Williams: 
Q That is correct, isn't it? 
page 49 ~ A That is right. The automobile that I saw coming, 
it looked like it was about 20 feet the other side of 
this corner. 
Mr. Shapero: 
You see. He puts his finger north. If your Honor please, 
the man put his finger here. 
Mr. Williams: 
Mr. Shapero, would you make your objection to the Court? 
Mr. Shapero: 
If your Honor please, I object to it on this ground: He 
calls it "south," and he is pointing north and put his finger 
on it. What we want are the facts. 
The Court: , 
The witness has made it clear on direct examination that 
the car was a car length north of Shipp Avenue at the time 
he first saw it. Now he puts his finger on the sketch. Whether 
it be north or south, the jury can determine. 
(The last question by Mr. Williams was read.) 
By Mr. Williams: 
Q Do you remember what you testified to? 
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A Yes, sir. 
Q Didn't you testify that when you saw the automobile, 
and were standing on this corner, it was a little south of Shipp 
Avenue? 
A Yes, sir, a little bit. I could not tell exactly the distance. 
Q While you were proceeding half way across this 
page 50 } street -
A Yes, sir. 
Q - which is 23 feet, the automobile had proceeded 120 
feet, hadn't it? 
A I expect so. 
Q When you got to the center, you looked again, didn't 
you? 
A Yes, sir. 
Q And you saw that that automobile was within 80 feet 
of where you were; that is correct, isn't it? 
A I said 4 car lengths, I guess. 
Q And you guess that is about 80 feet. Now then you 
quickened your steps, didn't you? 
A Sir? 
Q You stepped up fast, didn't you? 
A Not from the center. I continued until I got a little 
bit from the curb, and I seen he was not going to stop. 
Q When you were five feet from the curb, the thing hit 
you, didn't it? 
A Yes, sir. _ 
Q When was it that you began to run? 
A I didn't run at all. 
Q When did you begin to quicken your step? 
page 51 .} A After I left the center of the street here a little 
bit - I left the center of the street here a little bit 
and then I quickened a little bit. I don't walk fast, anyway, 
see. I got to that point right there. 
By Mr. Shapero: 
Q What do you mean by "that point"? 
A About five or six feet from the curb. 
By Mr. Williams: 
Q And then you were right in front of the automobile, 
weren't you? 
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A Well, no. He just hit me right there. 
19, 
Q When you saw the automobile after you left here, you 
were hit, weren't you? 
A Yes, sir. 
Q And you were five feet from the curb? 
A What? 
Q You were five feet from the curb? 
Mr. Shapero: 
Let him finish, Mr. Williams. 
Mr. Williams: 
I don't want to interrupt him. 
Mr. Shapero: 
I don't want you to interrupt him. 
By Mr. Williams: 
Q Mr. Cunningham, I am just trying to get the facts. Is 
there anything else you want to say in answer to that question? 
A Well, all I know, Gentlemen, is that he hit me 
page 52 ~ and knocked me out. That is· all I know. 
Q That is all you know? 
A What? . -
Q I say, that is all you know? 
A Well, I didn't know anything more until I come to in 
the hospital, see, several weeks afterwards, when I learned 
about it. 
Q When you learned about it? ·You have no recollection, 
yourself, except what you learned? 
A No, sir. Mr. Thomson said I was crazy as a bed bug. 
Q What you are testifying today is what you learned about 
it after you got out of the hospital?? 
Mr. Shapero: 
Now, if your Honor please, I object to that. 
The Court: 
He can explain that, Mr. Shapero. 
Mr. Shapero: 
Probably he does not follow what the man says. 
A They told me - my wife told me all about it when 
L. 
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I commenced to come to in the hospital, and I concentrated my 
mind on how I come to work that morning and what I done. 
I just kept my mind - what mind I did have - on that thing 
until I learned exactly what happened: How I come to get 
hit that way, and where I was, and so forth, see, and about 
the cars. 
page 53 ~ By Mr. Williams: 
Q You got that from talking to your wife? 
A No, not altogether. She told me who hit me, and one 
thing or another like that, sir. 
Q Mr. Cunningham, I don't want to pursue this much 
further, but do you remember - do you want to rest a little bit? 
A Yes. 
(Thereupon, a short recess was taken, after which the 
following occurred:) 
ijy Mr. Williams: 
· Q Mr. Cunningham, if you don't remember, just say so. 
A Yes, sir. 
Q If you do remember, all right. Now when you were 
standing there in the middle .of the ~treet and saw this auto-
mobile 80 feet away from you, you started on across? 
A Yes, sir, I did. · 
Q Did you start across at a faster walk -
A No, sir. I didn't even walk fast at all. 
Q You saw the bus behind the automobile, didn't you? 
A Yes, I did, sir. · 
Q_. And you were going to catch that bus? 
A Yes, sir, that is correct. 
page 54 ~ Q Which was going to stop up at this bus sign? 
A Yes, sir. 
Q And you were in a hurry to get to that bus sign, were 
you not? 
A Well, I did not run, or anything like that. I did not 
walk fast, anyway, at any time. I had plenty. of time to make 
the bus, anyway, because it was behind that car. I thought by 
the time it got to the stop I would be O.K. and could catch 
the bus. 
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Q I see. Now when you saw it 80 feet away, if you were 
going slowly, when you got to a point about half way between 
the center line and the curbline what did you do, if anything? 
Did you look for. the automobile when you were five or six 
feet from that center line? 
A Yes, I did. 
Q It was much closer then, wasn't it? 
A Yes, sir, it was. 
Q And it was on the right-hand side, wasn't it? 
A That is correct, sir. 
Q At that time, when it was much closer than 80 feet, you 
were in a place of safety; that is right, isn't it? 
A Yes, I was, if the man who was driving the car -
Q That is all. 
page 55 ~ A - could have turned around the corner, or he 
could have went behind me like the other f~llow did. 
Q You were figuring he was going to turn around the 
corner? 
Mr. Shapero: 
He said: Or go behind me. 
By Mr. Williams: 
Q You were standing then in a place of safety? 
A Yes. · 
Q And the car was mtJch closer at that time to you than 
80 feet? 
A Yes, sir. 
Mr. Williams: 
That is all. .., 
RE-DIRECT EXAMINATION 
By Mr. Shapero: 
Q Where were you when he· was 80 feet from you? Let's 
get that clear. Here is your intersection. 
The Court: 
I think the record is full of that. He was 80 feet away 
when he was standing in the center of the street; that after 
••• ~ .,. --·• ---··-•-.-- -·-A 
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he had passed the center mark, the· car was much closer, and 
he said he was in a place of safety at that ~ime. 
Mr. Shapero: 
He was in a place of safety when he was here, sir. (In-
dicating.) That is the way I understand it, sir. 
page 56 } The Court: 
The jury heard it. 
* * * * * 
page 61 } EMMETT D. CLIFTON, called as a witness on behalf 
of the plaintiff, having been first duly sworn, testified 
as follows: 
* * * • 
Q What was your occupation on December 6, 1950? 
A Bus operator for the Virginia Transit Company. 
Q VEP? 
A Virginia Transit Company. 
Q Mr. Clifton, were you operating a bus on Park Avenue 
on the morning of December 6, 1950, going south? 
A Yes, sir. 
Q Did you see Mr. Cunningham? 
A I saw Mr. Cunningham, yes, sir. 
Q Where did you see Mr. Cunningham? 
A He was lying in the street. 
page 62 } Q He was lying in the street? 
A Yes, sir. 
Q He was lying in what street? 
A Park Avenue. 
Q Come down here a minute, if you will. 
A (Does) 
Q I show you a plat of the intersection of Park Avenue 
and Corprew Avenue. This is going downtown. 
A That is right. 
Q Will you please tell the jury in what direction your 
bus was going? 
A I was heading north on Park Avenue. 
Q North? Let's get it straight sir. Were you going down-
town? 
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A I was going downton. 
Q Downtown is south? 
A That is right. 
Q So we won't have any question about that. I can't 
change the compass. Looking at this intersection, will you 
please tell the jury where you say Mr. Cunningham was? 
A I saw him near the intersection of Corprew, laying 
about, I would say, a foot or foot and a half from the curbing. 
Q What curbing? This is west and this is east. 
page 63 ~ A The west side of Park Avenue. 
Q You saw him about a foot and a half from the 
west side of Park Avenue? 
A That is right. 
Q How far was Mr. Cunningham, approximately, from 
the southwest corner? 
A Well, I would say approximately 6 or 7 feet. 
Q About 6 or 7 feet? 
A Yes, sir. 
Q Was your bus in front or behind the Danner car? -
A I was behind it. 
Q You were behind the Danner car·? 
A That is right. 
* * • * 
page 69 ~ By the Court: 
* 
Q Was it light or dark at that time? 
A It was light, sir. 
Q Light? 
A Yes, sir. 
Mr. Williams: 
What was that question? 
Mr. Shapero: 
He asked him if it was light or dark. 
By Mr. Williams: 
Q What was it? 
page 70 ~ A Light. 
Q Did· you have your headlights on? 
A No, sir. · 
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Q What time was it? 
A Approximately 7:00 o'clock. 
* * * * * 
LESLIE RAIMEY (colored), called as a witness on behalf of the 
plaintiff, having been first duly sworn, testified as follows: 
* * * * * 
page 73 } Q Did you see any accident out there on Decem-
ber 6? 
A Did I see any accident? 
Q Did you see a man lying in the road? 
A Yes, sir. 
Q Where was he lying? Do you remember? 
A Less than two feet from the curbing when I saw him. 
Q Less than two feet from what curbing? 
A The curbing on the same side as the Old Folks Home is. 
* * * * * 
WILLIAM BECK (colored), called as a witness on behalf of the 
plaintiff, having been first duly sworn, testified as follows: 
* * * * * 
page 80 } And you work for the Norfolk Newspapers? 
A That is right. 
Q What do you do, William? 
A Truck driver. 
Q Truck driver? 
A Yes, sir. 
Q William, on the morning of December 6, 1950 out on 
Park Avenue did you see a man lying in the street? 
page 81 } A Yes, I did. 
* * * * 
Q This is the Milk Association. ~ow where did you see 
the man lying in the street? 
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A ·r would ;say . he was along in hel'e. 
Q Put ·a '.mark there. Mark ·it, yourself. 
ppage 82 } A (Does as requested) 
26 
Q By that I am going to write your name - "Beck" 
- and "Raimey" here. What distance was there from the south-
west corner of Park Avenue ·and Corprew Avenue to where the 
man was lying? How far approximately ·would ·you· say that is? 
A I would say just about four feet. 
Q Four feet? 
A -Yes. 
Q How close was the man, ·.who was ·1ying in the street, 
toithe .west,curbing ,of :Park :Avenue? 
A Probably about a foot and. a half from the curb stone. 
* • * * * 
ROWLAND HARRISON (col), called as a witness on behalf 
of the complainant, having been first duly sworn, was.exam-
ined and testified as follows: 
·* * 
page 86 } Q Where clo you work? 
A Norfolk Milk and Produce. 
Q Where is that located? 
A At the corner of Park and Corprew, the northeast 
corner. 
page 87 ~ Q Do you know this man here (indicating com-
plainant)? 
A Yes, .sir. 
Q Did you see an accident, a man · 1ying on the ··street, 
December 6th, 1950? 
A Yes, sir. 
Q Where was he lying? 
A About one,and.a half feet from.the.curb, when l-saw•him. 
Q From . .what curb? 
A On . the .Ballentine side. 
Q On what street? 
A Park Avenue. 
·• ·• ·• ·• ·• 
! 
---
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GEORGE T. KEYES, called as a witness on behalf of the com-
plainant, having been first duly sworn, was examined and 
testified as follows: 
* * * * * 
page 92 ~ Q On the 6th of December, 1950, was John J. Cun-
ningham employed by you? 
A He was. 
Q What were his duties? 
A Working at that time on Smith-Douglas tank 135 feet 
high; he was in complete charge. 
Q What is the nature of the work he was doing? Tell me 
how he goes about doing it and what he does. 
A I might say that the man that worked him the day 
before, Smith -
Mr. Williams: 
I object. 
The Witness: 
said he gave his job to him because he was so clever and 
well-balanced, and turned to job over to him -
page 93 ~Mr.Williams: 
I object to any conversation. 
The Court: 
Sustained. 
By Mr. Shapero: 
Q Tell us briefly what service he was performing for you 
at that time? 
A He was rigging up there. 
Q How do you get up there? 
A You have to climb. 
Q Does it require any particular skill? 
A Yes, sir, and it takes balance and nerve, plenty of nerve. 
Q Did Mr. Cunningham perform his services on those oc-
casions satisfactorialy? 
A The best I have known. 
* * * * 
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page 96 } Mr. Williams: 
May it please the Court, I move to strike out the plaintiff's 
evidence on the ground that there has been no negligence 
proven on the part of the defendant, and secondly, on the 
grounds that from the plaintiff's own evidence he was guilty 
of contributory negligence as a matter of law. I recognize the 
fact that this gentleman has testified that he was crossing at 
a pedestrian crossing, but irrespective of that, his own evidence 
convicts him of negligence as a matter of law. As 
page 97 } I recall the testimony, he testified he was standing 
on the southeast corner of Corprew and Park Avenue, 
and in a perfect place of safety, that he looked to his left, and 
saw an automobile approaching about 200 feet away, and he 
looked to his right and saw an automobile approaching, and 
I still submit, in spite of your Honor's recollection, the steno-
graphic report will bear me out, a short distance south of Shipp. 
Shipp, according to the map, is between that intersection and 
the other intersection is 213 feet, and if that be true, I think 
the record will show he had -
* * * * 
page 115 } E. L. CASEY, called as a witness on behalf of the 
defendant, having been first duly sworn, was exam· 
ined and testified as follows: 
By Mr. Williams: 
Q Tell his Honor and the jury your name. 
A E. L. Casey. 
Q How old are you? 
A Twenty-seven. 
Q And where were you on December 6th, 1950? 
A On the way to work. 
Q Who were you with? 
A Danner. 
Q Who else was in the automobile? 
A Myself, Mr. Danner, and this boy, Williams, this boy 
that works with us. 
Mr. Shapero: 
I cannot hear him. Will you talk louder, please? 
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By Mr. Williams: 
Q Whereabouts were you in the car? 
A On the front seat? 
Q Who was driving? 
A Danner. 
Q Where was Williams? 
A On the back seat. 
Q In what direction were you proceeding and on 
page 116 ~ what street, prior to the accident? 
A On Park Avenue, going towards town. 
Q That would be south? 
A Yes, sir. 
Q At what rate of speed were you traveling? 
A Around twenty miles per hour .. 
Q And where did this accident occur? 
A On the other side of the intersection of Corprew and 
Park. 
Q At approximately how far over the other side of the 
intersection of Corprew and Park did it occur? 
A Thirty to thirty-five feet. 
Q And will you tell the Court and jury, please, did you 
have headlights on, or not? 
A Yes, sir. 
Q What time did this occur? 
A Twenty minutes or :fifteen to seven. 
Q Was the sun up? 
A No, sir, kind of hazy, the sun was about coming up. 
Q And what did you see and what happened? 
A I was sitting there, and the first thing I know he slapped 
on his brakes and I looked and this fellow was right in front 
of us, and after he hit he slipped off the side, along the fender 
on the right and fell right there. · 
Q Did anyone pass you just before he slapped the brakes 
on? 
page 117 ~ A Yes, sir, oncoming traffic to the left of us. 
Q Did you get out after the accident? 
A Yes, sir. 
Q Where was he lying in regards to the intersection, or 
any other physical object. 
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A He was laying by the guy wire to the telephone pole. 
Q From the ·point it goes in the ground or the point it is 
attached to the pole. 
A The wire that is attached to the pole where it goes in 
the ground. 
Q What did you and Mr. Danner do when you got out? 
A We looked at him, and he was kind of out, and then 
he came to, and Danner went to the telephone and called an 
ambulance. We did not move him, just left him until the 
ambulance came. 
Q Did you notice whether ,or not there wer.e any skid 
marks from the Danner car? 
A Yes,·sir. 
Mr. Shapero:_ 
I object. 
The Court: 
Ask him what he ·saw on the street. 
Mr. Williams: 
I think I aav.e a right .tQ ,call .the witness' .attention to 
something. 
Mr. Shapero: 
I object to the question. 
By Mx. Williams: 
page 118 ~ Q What, if any. manks were ·there on the street? 
Mr. Shapero: 
I object to the question. You can ask what he saw. 
The Court: 
Let him finish the question. 
Mr. Williams: 
I submit I have the right to ask what he saw on the street. 
He might have seen a cigarette butt or a ·stick. I ·submit I ;have 
a perfect right·to ·ask that question. 
T.he .Court: 
You may ask were there any 7marks en the -street: 
. .:.J -",1 
~-
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Mr. Shapero: 
I object. 
The Court: 
Objection overruled. 
Mr. Shapero: 
Exception. 
A There were skid marks on the street. 
By Mr. Williams: 
Q Tell how long the skid marks were. 
A Approximately seven or eight feet. 
Q How far away was this man from the front of your car 
when you first saw him? 
A Could not have been over five feet anyway. 
CROSS -EXAMINATION 
By Mr. Shapero: 
Q Mr. Casey, you said you were in the car? 
A That is right. 
page 119 ~ Q Wouldn't you know whether the car in which 
you were riding skidded, or not? Why was it nec-
essary for you to get out and look for any marks? 
A I did not get out to look for the marks. I just noticed 
them when I got out of the car. 
Q Didn't you know whether or not you skidded before 
you got out of the car? 
A You can tell, when you put the brakes on, how hard 
the wheels will slide; you can hear the wheels. 
Q You did not hear the wheels? 
A I heard them. 
Q How do you know those marks were not from some 
other·car? 
A That car was sitting right there. 
Q Who called your attention to that, why do you remember 
the marks? 
A I just looked there. I figured - well, I did not know 
whether I had to go to Court. 
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Q Why did you think you had to go to Court. You had 
not done anything; why did you think you would have to go 
to Court? 
A I was in another accident one time? 
Q So, you have testified before in this case? 
A No, sir, not like this one. 
Q This is not the first accident you have ever been 
page 120 } in an accident? 
A No, sir. 
Q Now, you said about the speed. Were you driving 
that car? 
A No, sir. 
Q How do you know how fast he was going? 
A I have driven quite a few times, and I can judge speed. 
Q What made you remember the speed the car was going 
on that day at that time? 
A Well, it was still quite dark, kind of dark, breaking day, 
and we were not going fast. 
Q When you are riding with an individual do you keep 
track of how fast a man is going, you can tell at a certain 
place at a certain time the speed? 
A No, sir. 
Q Let's be frank; you don't know how fast he was going, 
do you? 
A I said approximately twenty. 
Q How did you judge that? 
A I know speed, and I know that is a twenty-five mile 
zone, and I know that fellow would not break the law. 
Q How do you know it is twenty-five miles there? 
A A residential section. 
Q He was, according to his own testimony going 
page 121 } twenty miles? 
A That is right. 
Q And you think he had a right because you think that 
is a residential section? 
A I did not say ~xactly, I said approximately. 
Q You did think he had a right to? 
A That is what the law says. 
* * * * 
f 
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page 123 ~ Q You said, the first time you knew he was there 
was when he was right in front of you? 
A Yes, sir. 
Q And at that time where was the automobile, when you 
first saw Cunningham, where was the automobile? 
A I did not look on either side of the street. 
Q Just show us - you said the first time you saw him 
he was right in front of you. Now, the first time you saw him 
where was he? 
A At the car? 
Q Where was the car? 
A Must have been right in here (indicating). 
Q Put a mark right there. 
A (Witness does so). 
* * * * * 
A. H. WILLIAMS, called as a witness on behalf of the defendant 
having been first duly sworn, was examined and testified as 
follows: 
* * * * 
page 133 ~ By Mr. Shapero: 
Q He was struck exactly where he was lying? Is 
that right? 
A Yes, sir, I imagine so, allowing a couple of feet either 
way. 
r- Q How far was he lying from the west curb, on the Old 
Ladies Home side. 
A Going south on Park? 
Q No. . You know where the Old Ladies Home is? 
A Yes, sir. 
Q How far was the man's body lying from the west curb? 
A He was lying on his back with the feet up against the 
curbing. 
Q How far was he from the curb when he was struck? 
A I would· say approximately five feet. 
* * * * * 
",, 
Wallace Danner v. John J. Cunningham 
Wallace Danner 
33 
page 137 } WALLACE DANNER, the defendant, having been 
first duly sworn, was examined and testified as 
follows: 
By Mr. Williams: 
Q What is your name? 
A Wallace Danner. 
Q How old are you? 
page 138 } A Thirty-two. 
Q Whereabouts do you live? 
A 6020 Herbert Street, Norfolk 13, Virginia. 
Q Whereabouts do you work? 
A For the Ford Motor Company. 
Q How long have you been working there? 
A Since September 20th, 1940. 
Q What is your business there? 
A Operate multiple machines. 
Q Before I ask you anything about this accident, I want 
to ask you whether or not you made any statement to Mrs. 
Cunningham to the effect that you were driving along and 
looked up and happened to see him? 
A No, sir. 
Q She did come to see you? 
A Yes, sir. 
Q What did you tell her? 
A There was not anything I could do for her, that he was 
in the hospital and they would do what was to be done. 
By Mr. Shapero: 
Q I did not hear you? 
A That there was not anything I could do for him, that 
he was in the hospital, and they would do what was to be 
done. 
By Mr. Williams: 
page 139 ~ Q On the morning of the accident at what time did 
>. 
it occur? 
A Approximately 6:45. 
Q In which direction were you proceeding? 
A South. 
,p ·~· 
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Q On what street? 
A Park Avenue. 
Q In reference to the intersection, where did the accident 
occur? 
A Just past the intersection of Corprew and Park Avenues. 
Q Tell his Honor and these gentlemen of the jury how 
fast you were driving and what happened. 
A I was driving at approximately twenty miles per hour, 
meeting traffic, and met a car just past the intersection of 
Corprew and Park, and just as I got by the car Mr. Cunningham 
ran in front of me. He was running, and I was so close on him 
when he did - it did not look like more than four or five 
feet - and I applied my brakes but did not stop in time. 
Q What part of your car struck him? 
A The bumper on the right side. 
Q How fast were you going prior to the accident? 
A Twenty miles per hour. 
Q And where was he after the accident was over? 
page 140 ~ A He_ was laying - I guess his head was about a 
foot from the curb and one foot up against the curb, 
I think the one that got fractured. I stepped it off and it was 
about thirty-six feet from the intersection of Corprew. 
Q Was the point he was lying approximately the point 
he was struck? 
A Yes, sir. 
Q When you got out what did you do? 
A We looked at him and decided he was hurt bad and we 
had better not move him. 
Q Did anybody go to phone? 
A Yes, sir, I called the police myself. 
CROSS EXAMINATION 
By Mr. Shapero: 
Q Where was Mr. Cunningham the first time you saw him? 
A When he appeared in front of me, that would be as he 
goes to the left. 
Q The first time you saw him was when he appeared in 
front of you? 
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A That is right. 
Q And where was your car in reference to the west side 
of Park Avenue, the side on which the Old Ladies' Home is? 
A It was, I would say, about five feet from the sidewalk. 
Q So - come down here, please. So, Mr. Cunning-
page 141 ~ ham had gotten clear across this five feet of the 
west side of Park Avenue before you saw him? 
A No, sir. 
Q What did you just tell me? 
A You want to know where my car is? 
Q If you don't understand my question, ask me again, 
because I want you to understand. Where was Mr. Cunningham 
the first time you laid your eyes on him? 
A He appeared in front of me. 
Q And where were you at that time in reference to the 
west side of Park Avenue, and this is the west side (indicating 
on plat)? 
A Well, I said five feet, while I did not mean my car 
was five feet, I meant the right side of my car. 
Q Let me stop you there. When you first saw him, the 
right side of your car was five feet from the west side of Park 
Avenue? 
Mr. Williams: 
I don't think he said that. 
By Mr. Shapero: 
Q .Did you say that? 
A Yes, sir. 
Q And where, in reference .to the front of your car, which 
car was five feet from the west side of Park Avenue you have 
just said, where, in reference to the front of the 
page 142 ~ car was Mr. Cunningham at that time? 
A It would be along there - it would be across 
the center line (indicating). 
Q The first time you saw him your car was on the right-
hand side, the car was five feet from the west side of Park 
Avenue. Stand back up there. Why is it you did not turn 
sharp to the left, when, according to your own measurement 
you had over thirty feet, and go behind him? 1 
A I did not have time, I was · too close on him. 
' .•• ~. 
·-·-~- 44,.•t.t\ .. .:..~ 
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Q -Well, he came all the way from the east side, what is 
the reason you did not see him? He was not flying? 
A He was almost flying. 
Q You did not see him until he got in front of you? 
A When he got in front of me. 
Q Why did you not turn sharp to your right on Corprew, 
go down Corprew? 
A I was past the intersection., when he ran in front of me. 
Q So you did not change your course, did you? 
A No, sir. 
Q And you did not slow down? 
A I put on the brakes. 
Q And you did not stop until you hit him? 
A I could not. 
Q And you admit that you struck him with the 
page 143 ~ right" front corner of your car, that is to say, the 
right corner of the bumper? 
A The right side of the bumper, yes, sir. 
* * * * * 
page 148 ~ JOHN J. CUNNINGHAM, the complainant, recalled, 
was examined and testified as follows: 
By Mr. Shapero: 
Q 1VIr. Cunningham, were there any lights on the Danner 
car that morning you were hit? 
A No, sir, I am sure there were no lights on the car. 
* * * * * 
page 149 ~ Mr. Williams: 
The defendant excepts to the action of the Court 
in overruling the motion to strike out all the evidence in the 
case, on the same grounds that were made at the close of the 
piaintiff's case; and on the additional ground that there is no 
ev.¥1~nce of any negligence in this case on the part of the de-
fendant which proximately caused the accident. 
/ 
The undisputed evidence is that he was not exceeding the 
speed iimit; that he was keeping a proper lookout, and that 
in the event it had been considered that he was not keeping 
~ . ' ,, 
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a proper lookout, he is not charged with anything other than 
he would have seen if keeping a proper lookout; that he would 
have seen the man leave the curb, go to the center of the 
street, stop, start up again and stop. This certainly did not 
put the defendant on any notice that the man was going to 
walk or run directly in front of the moving vehicle. The 
testimony of the defendant shows, as a matter of law, that the 
accident took place beyond the intersection and not at the 
intersection. 
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